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Chapter Four
The Responsibility to Solve

If the international system of protection is failing, whose job is it to fix it? In this chapter, we
will press several arguments as to why states and international organizations have a
responsibility to mend the system they have created and through which they control the
movement, reception, and lives of the forcibly displaced. Our argument is to some degree a
legal one, focusing on instruments and doctrines that have some force in international law.
Perhaps more importantly, we make claims based on functionalism (what the protection
regime requires, in a deep sense, if it is to stop failing) and on principle (one that attempts to
provide a “moral fulcrum” for change).

I. Protracted displacement situations (PDS)

The Dadaab refugee camp in northeastern Kenya is one of the largest in the world, hosting
more than 200,000 refugees.' It is the third largest city in Kenya. The vast majority of
refugees in Dadaab are Somalis who have fled years of conflict and drought. Dadaab is in its
third decade, and it counts among it residents, according to UNHCR, thousands of children
born to refugees who themselves were born in Dadaab—three generations of refugees and
two that may never have experienced life outside of the camp into which they were born.

Dadaab—and the dozens of other long-term displacement situations around the
world—does not fit the typical ways in which the lives of refugees are depicted. We imagine
people streaming over borders, bound for emergency shelters built and supplied by the
international community. If the turmoil that drove them from their homes ends relatively
quickly, they return home to take up their lives where they left off. If conditions at home do
not make safe return possible, they find a permanent home in their host country or are
resettled to a new home in a new land.

Occasionally things work out this way. In 2010, nearly 90,000 ethnic Uzbeks living in
Kyrgyzstan fled violence targeting their community; they returned a few weeks later. In 2011,
over 150,000 Ivorians fled post-election violence in their home country, the majority to
Liberia. Aided by UNHCR and a number of other humanitarian organizations in villages
close to the Cote d’Ivoire border and elsewhere, many returned with the successful
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installation of Alassane Ouattara as president. So too tens of thousands of Libyans received
temporary protection in neighboring Tunisia and returned home after the downfall of the
Qaddafi regime.

More typical, however, are “protracted refugee situations” (PRS) (to use UNHCR’s
terminology)—ones in which refugees “continue to be trapped . . . for five years or more
after their initial displacement, without immediate prospects for implementation of durable
solutions.”” UNHCR has identified more than three-dozen PRS, involving neatly 12 million
persons—two-thirds of the world’s refugees.’

*  Syrians in Turkey, Lebanon, Jordan and Irag: Over the past six years, more than five
million Syrians have fled the violence in which more than 250,000 people have
perished. Efforts to end the conflict have repeatedly failed. Even if the fighting
stops, many will be unable or unwilling to return, either because they fled the side
that prevails in the conflict or because they have no home, or even a hometown, to
which to return.

*  Somalis in East Africa: Neatly half a million Somalis are in Kenya and another half
million Somalis reside in Ethiopia, Djibouti, and Yemen. The “Somali situation”
began in the early nineties.

*  Ernitreans in eastern Sudan: We associate with Sudan those who have fled violence in
Darfur (in the west of the country), and more recently those fleeing violence near the
new international border that separates Sudan from South Sudan. But Sudan also
hosts more than 100,000 Eritreans in its northeast region.” They live in camps where
UNHCR and Sudanese organizations have been providing assistance for more than
40 years. The majority of the refugees have in fact now been born in Sudan, yet they
remain without Sudanese citizenship.

*  Afghans in Iran and Pakistan: Millions of Afghans have fled their homes over the past
several decades. While about six million have returned home, nearly three million
registered refugees remain in neighboring Iran and Pakistan—many having fled the
Soviet invasion and occupation of Afghanistan in the late seventies and eighties.
Most of the Afghan refugees live in urban or semi-urban settings, and many have
found work (even if not legally authorized). The official policy of both Iran and
Pakistan is that refugees should return home, but repatriation appears premature, at
best, for hundreds of thousands of refugees given both their long stays outside the
country and the continuing conflict.

*  Bhutanese in Nepal: In the early nineties, more than 100,000 Bhutanese found refuge in
UNHCR camps in southeastern Nepal. Although UNHCR has worked with the
international community to help resettle over 100,000 Bhutanese refugees, nearly
10,000 remain in camps in Nepal.

*  Burmese in Thailand: Burmese refugees have lived confined in nine camps over the
border with Thailand since the eighties. Despite the resettlement of tens of
thousands of Burmese since 2005, 49,000 registered refugees and 50,000 unregistered
asylum seekers remain in the camps.’



*  Other developing protracted refugee sitnations: In eastern Chad, over 250,000 Darfurians live
in twelve remote camps where they sought refuge after the conflict in Darfur
escalated a decade ago. There are more than 50,000 Colombian refugees in Ecuador,
the majority in urban areas and the remainder in isolated regions near the border. In
Tanzania, more than 60,000 Congolese are confined to the Nyarugusu camp, which
opened more nearly two decades ago.

A similar list can be drawn for protracted situations of internal displacement: more
than six million IDPs in Colombia and Syria; in Iraq, more than three million; two million in
the DRC and Sudan.’

Each protracted situation has its own particular causes and characteristics. But
overarching causes are similar to all. For refugees, it is unresolved political instability at
home, a host country set against local integration, and an international community unwilling
to accept onward movement of refugees or to provide the resources and the incentives
necessary to make life tolerable in host states. For IDPs, continuing conflict makes return
home impossible. And so the displaced wait—not necessarily for food or shelter, but for
things less tangible but every bit as important: legal and social membership in a community,
the opportunity to reconnect with family, the ability to take up normal lives. Whatever the
causes, the results of protracted displacement are uniformly calamitous: children growing up
in camps; inadequate health care and poor sanitary conditions; lost educational
opportunities; prolonged detention; risks to physical safety (including widespread sexual and
gender-based violence and female genital cutting); the recruitment of child soldiers; security
concerns for states of asylum; and widespread, debilitating poverty.

The UN General Assembly, and UNHCR and its Executive Committee, have urged
and supported policies to bring protracted refugee situations to a close.” And a number of
plans and initiatives—some of which we described above and some we describe below—
have been announced over the past two decades. But these have largely foundered on the
unwillingness of states to take the necessary actions, such as increased funding, the
appropriate intervention of development actors, additional resettlement, or the resolution of
conflicts in the states of origin.

The inability of the international community and its constituent states to end protracted
situations is more than a failure of political will. It is a derogation of legal duty and moral
obligation. It is an affront to the first purpose of the postwar protection regime, which came
into being precisely (and, for a time, solely) to address the plight of the “residual caseload.”

II. A right to a solution?

The failure of states to resolve protracted refugee situations constitutes a violation of the
economic and social rights of refugees. Precisely because those rights are so often
unprotected in situ, we argue, a case can be made that there is also an overarching right to a
solution for refugees.”

Putting to one side the question of where and how such a right might be enforced, it
would seem that a “right to a solution” fits well with the human rights basis of the postwar
protection regime. Although, as we have argued, the Refugee Convention was written by
states pursuing state interests, the Convention plainly institutes a regime of rights. In



addition to the Convention, other human rights norms—e.g., prohibiting sex discrimination
and torture, and protecting rights of children—play an important role in the overall refugee
protection system. Might one of those rights be a right to a permanent solution—a right, if
you will, not to be forever a refugee?

The closest the Convention gets to a right to a solution is in Article 34
(“Naturalization”):

The Contracting States shall as far as possible facilitate the assimilation and
naturalization of refugees. They shall in particular make every effort to expedite
naturalization proceedings and to reduce as far as possible the charges and costs of
such proceedings.

The Article imposes no binding duty of assimilation or naturalization and relates to only one
of the “durable solutions.” As Erika Feller, UNHCR’s former assistant high commissioner
for protection, has written: “The Convention foreshadows various types of solutions, as
refugee status is by definition temporary, but again envisages no special arrangements to
ensure they are realizable in a timely and durable manner.””

If a right to a solution cannot be identified in the Refugee Convention, might it be
found elsewhere in human rights law? One could begin with the Arendtian claim that
membership in a national community is a prerequisite to the effective assertion and
protection of human rights. In a well-known paragraph Arendt writes: “The calamity of the
rightless is not that they are deprived of life, liberty, and the pursuit of happiness, or of
equality before the law and freedom of opinion—formulas which were designed to solve
problems within given communities—but that they no longer belong to any community
whatsoever.”"" As brought to the refugee regime, the argument could proceed: (1)
Membership is vital to the effective protection of human rights; (2) refugees lack (effective)
membership (by definition); (3) therefore, a commitment to human rights necessitates that
refugees be provided membership or something close to it (a right to a solution).

But this formulation of the right not to be a refugee can only be secured if there is a
corresponding duty on some country, some political association, to take a refugee in and
make them a member. As just noted, such a right cannot be found in the Convention.
Indeed, as we have noted in previous chapters, the refugee regime is notorious for not
including an express right to “physical” entry of a state: persons granted refugee status have
a right not to be returned to persecution but apparently no right to enter a state in order to
make a claim that would make the right to non-refoulement enforceable. If the claim to physical
entry is deemed controversial, then it would be difficult to sustain the claim that states have
assumed an obligation to grant “political” entry. (This is not to assert that states are not
bound to respect the human rights of all persons, irrespective of status; rather it is to say that
it is not easy to establish “a right to a solution” predicated upon the claim of a right to
political membership.)"

But perhaps we can take this argument one step further and say that at least for the
class of persons recognized as refugees, the freedom of states to grant or withhold political
membership should yield to the necessities of protecting human rights. To see this, contrast
the situation of migrants and refugees. In holding that states have autonomy regarding
physical entry and citizenship vis-a-vis migrants, the result is (usually) that the migrant can
count on his or her home state’s support while abroad and return to his or her home state
and assert membership rights there. But this does not hold for refugees, who have, by
definition, no home country in which they may safely claim the rights that normally



accompany membership. So perhaps, in this special case, the privilege of a state to determine
membership rules should yield and refugees should be provided an opportunity for
membership (at least after some significant period of time).

We think this is not an implausible line of argument. To be sure, it is consistent with
the “soft” language of Article 34 of the Convention. But a “hard” right to membership,
assertable today, cannot be found in any legal instrument nor is it widely respected by state
practice. And, somewhat paradoxically, it is possible that recognition of such a right could in
practice work to undermine the refugee regime: if states were found to have a duty to admit
recognized refugees to full membership, they might choose to close their borders or
establish a form of “subsidiary relief ” short of refugee status by which they could avoid the
obligation. Indeed, this is in many ways what has happened already when it comes to
protection, via non-entrée in the North and safety-without-enjoyment in the South.

So far we have been considering a right to a solution that guarantees (eventual) state
membership. As we have suggested previously and will develop below, it is possible to
conceive of a “solution” in other terms—as circumstances in which international protection
may be responsibly withdrawn because it has become redundant: a state of residence has
guaranteed refugees a full complement of rights (including the ability to assert the right to
non-return) and has provided meaningful access to economic self-sufficiency or inclusion in
systems of social protection. While we will argue for the expansion of the concept of
solutions to include this understanding, we cannot see the basis for a legal claim that a
displaced person has a “right” to these arrangements—beyond recognition and enforcement
of the rights already provided in the Refugee Convention and other applicable human rights
instruments and under the domestic law of the hosting state.

ITI. The Responsibility to solve

So we allow that it will be difficult to sustain the argument that there is a “right to a
solution” that refugees can assert or that states, at this time, would be willing to recognize.
But perhaps there is another way to provide the moral fulcrum that would be important to
the resolution of protracted displacement situations—one that focuses on the responsibility of
the international community, rather than a 7ght of a refugee (or a concomitant obligation of
a host state only).

We will present three interrelated arguments in support of what we will call “the
responsibility to solve” (R2S)."” The first flows from the human harms imposed on those left
in the limbo of refugee status for an extended period of time; the second focuses on
principles that underlie the international protection regime (the goal of a solution and
responsibility-sharing); and the third derives from specific commitments of members of the
UN General Assembly and signatories to the Convention to cooperate with UNHCR in
seeking solutions.

A. Responsibility to promote human security and human rights

We have identified above the obvious dramatic negative impacts of long-term refugee status.
Some are quite specific: refugees in many parts of the world are unable to fully enjoy rights
guaranteed by the Convention, either because the host country is not a signatory or because,
even if a signatory, the state does not fully comply with the Convention’s norms. Thus,
refugees frequently are not permitted freedom of movement, a right to work, and other civil,



economic, and social opportunities on par with those provided to non-citizens or citizens in
the host country as mandated by the Convention. Refugees living outside of camps in urban
areas often face discrimination and marginalized existences. Refugees living in camps rarely
are afforded treatment that accords with international standards on health, water, nuttition,
and sanitation; sexual and gender-based violence is widespread (including female genital
cutting); and education, skills training, and livelihoods are usually significantly constrained.
UNHCR estimates that in some camps only about half of all primary school-aged refugee
children attend school; a far lower percentage of refugee children attend secondary schools."
Refugee camps have become largely places of “care and maintenance,” with refugees
receiving enough to survive but surely not enough to flourish.

That refugees would score low on a “human security” scale is lamentable but should
not be surprising.'* First, refugee camps are frequently placed in communities that already
endure substantial hardship; indeed, it is often noted that conditions inside a refugee camp
may be better than those for the local community outside the camp—hence, efforts are
frequently made to open in-camp resources, such as schools and medical facilities, to the
local community. Second, the assistance that UNHCR and other international and local
NGOs can provide to refugees depends on the funds they receive from donors. Each year,
UNHCR conducts a global needs assessment for all refugees and other persons of concern
to UNHCR and calculates the funding it would need to provide them with levels of
assistance and services consistent with minimum international standards. In 2016, UNHCR
calculated that amount at $7.5 billion; yet the funds made available to UNHCR were just
slightly over half this amount—Ieaving a shortfall of some $3.5 billion. Accordingly, it is a
certainty that UNHCR and allied organizations will not be able to fully provide refugees with
levels of assistance that would meet even minimum levels of human security. Moreover, the
funds that are made available tend to dwindle over time, as attention shifts to new
emergencies and “donor fatigue” sets in. This is the darker side of “self-reliance,” which can
serve to justify cuts in assistance that are motivated not by refugee self-sufficiency but by
donor desires to reduce expenditures.”’

It would of course be unrealistic to assume that the international community could
meet all needs and standards during or shortly after a humanitarian emergency. But the
question we are considering concerns profracted displacement situations, in which persons—
possibly have been living in a state of social suspension and significant deprivation for
extended periods of time. These cumulative harms cry out for amelioration, as is true for the
poor and underprivileged everywhere. But the needs of refugees represent additional factors:
persons displaced for a considerable time are likely to live lives largely bereft of the kinds of
community and human relationships recognized as necessary for human flourishing: family
unification, community self-definition and development, self-reliance and self-determination,
political participation, and effective protection against violence.

These kinds of serious deprivations, which stunt human capabilities and social and
economic development, figure high on the international policy agenda. The 2030 Agenda for
Sustainable Development, adopted at the UN in 2015, establishes seventeen far-reaching
goals (and scores of targets) to promote human flourishing, reduce inequality, prevent
environmental degradation, protect human rights, and build “peaceful and inclusive”
societies. The sustainable development goals (SDGs) declare that “no one will be left
behind” and that states commit to “begin with those furthest back.”"

These commitments are the most recent manifestation of the more general,
hortatory provisions of the UN Charter that affirm the duty of states to cooperate toward
universal observance of human rights and solutions to international economic and social



problems.'” Furthermore, many of the harms addressed by the SDGs concern rights to food,
education, health, work, and adequate living standards that are enshrined in the International
Covenant of Economic, Social, and Cultural Rights (ICESCR). Similar to the Charter, the
ICESCR commits states to progressively realize these rights not only through individual
steps, but also “through international assistance and co-operation, especially economic and
technical, to the maximum of its available resources.”'®

The Charter, ICESCR, and the SDGs have not established enforceable commitments
to provide international assistance toward the goals of human and social development. But
surely they are strong statements about the responsibility of states to pursue collective action
towards these goals, both for the sake of human beings, and in the self-interested pursuit of
global peace, prosperity, and security.

B. Principles of the international refugee regime that support a responsibility to solve

Members of the international refugee regime have a responsibility to ensure it achieves its
purposes. R2S underpins this broader responsibility in two ways: (1) solutions represent a
central goal of the regime, and (2) international responsibility-sharing—a key part of which is
cooperating towards solutions—is necessary if the regime is to succeed.

1. From protection to solutions

The principles of protection we discussed in the previous Chapter provide a teleology
implicit in the international refugee regime. For refugees, it can be summarized as flight
(across an international border); admission and recognition; assistance and rights protection (including
bothy safety and enjoyment of asylum); and solution. This conceptualization flows from the very
nature of the refugee problem: it is not simply the danger of being persecuted if returned; it
is also fundamentally the fact of having been forced from one’s home, stripped of
community and denied opportunities for a normal life. The goal of the regime of
international protection is to ameliorate those harms—that is, to provide a so/ution to the
state of being a refugee. In the words of Gervase Coles, “In the refugee situation,
international protection should be seen as a temporary holding arrangement between the
departure and return to the original community or as a bridge between one community and
another.”"”

The centrality of solutions to the international regime is made clear in the first
paragraph of UNHCR’s founding Statute. It states that the High Commissioner,

shall assume the function of providing international protection [to refugees] . . . and
of seeking permanent solutions for the problem of refugees by assisting governments and,
subject to the approval of the governments concerned, private organizations to
facilitate the voluntary repatriation of such refugees, or their assimilation within new
national communities.”

This emphasis is affirmed in repeated resolutions of the General Assembly® and conclusions
of UNHCR’s Executive Committee.”'

Solutions were also central to the refugee regime at the time of the drafting of the
Refugee Convention. Indeed, while we might question whether a 7ght to a solution can be
read into the Convention, we also believe there is a danger in making too much of the



Convention’s silence on solutions (beyond naturalization): in 1951, most of the postwar
refugee situation had already been “solved.” To say that third states did not additionally accept
responsibility for the “residual caseload” is by no means to say that they assumed no
responsibility for solutions. To the contrary, solutions have never been more forthcoming
than in the years leading up to 1951.

2. Responsibility-sharing and solutions

The argument in the previous section finds its source in regime responsibilities that the
international community owes to refugees. A second approach derives from obligations that
states owe to one another in establishing and maintaining the regime; it is grounded in the
role of international responsibility-sharing.

We have argued at various points throughout this volume that the importance of
responsibility-sharing for a well-functioning system of international protection is clear.
UNHCR’s Executive Committee has made this linkage explicit in a Conclusion dealing
specifically with protracted refugee situations:

[TThe status quo is not an acceptable option and, while every situation is
unique, all feasible and practical efforts should be taken to unlock all
continuing protracted situations especially through the implementation of
durable solutions in the spirit of international solidarity and burden sharing.”

The idea of responsibility-sharing can be constructed from notions of fairness:
justice would argue for no one state to be disproportionately affected by refugee flows
because it is likely that the burdened state was not the cause of the flow and it is burdened
simply because of propinquity. It has long been recognized that that burden may be
significant. A 1998 UNHCR paper on burden-sharing noted that “large refugee and returnee
populations may impede or jeopardize the development efforts of developing countries” and
identified a number of significant impacts on hosting states, including:

1. Economic impact: substantial demands on food, energy, transportation,
employment, and public services such as education, health and water facilities, and
administering asylum procedures;

2. Environmental impact: unexpected and massive demand for scarce natural
resources such as land, fuel, water, food, and shelter materials, with long-term
implications for their sustainable regeneration;

3. Social and political impact: particularly where refugees or returnees are from
different cultural, ethnic, religious, or linguistic groups from the local population;
4. Impact on national, regional and international peace and security: problems of
politicization and militarization of refugee camps, which places substantial demands
on the police and armed forces of countries of asylum.”

These impacts escalate over time, as outside resources tend to decline and funding is put to
new emergencies rather than continuing situations. Those impacts are all the more dire
because the states in question—the Kenyas and Lebanons and Pakistans of the world—face
enormous economic and social challenges on their own.

Responsibility-sharing may also be justified in regime-preservation terms. Effective
protection of refugees demands collective action. As Erika Feller has noted: “Refugee



protection is a global concern and a common trust. This means that responsibility for it is
shared, not individual. It also means that, unless this is shouldered widely, it may be borne by
none.”* It is thus not surprising to find reference to the necessity of responsibility-sharing in
the Refugee Convention’s preamble:

Considering that the grant of asylum may place unduly heavy burdens on
certain countries, and that a satisfactory solution of a problem of which the
United Nations has recognized the international scope and nature cannot
therefore be achieved without international cooperation.

Our argument, then, is that responsibility-sharing is a necessary commitment of
states, and that supporting solutions is an important way for meeting that commitment.
Solutions to situations of displacement would reduce burdens on countries of first asylum
and would help preserve the overall protection regime.

C. Specific commitments of member states to cooperate for solutions

The General Assembly resolution that establishes UNHCR calls upon states “to cooperate
with the Office of the United Nations High Commissioner for Refugees . . . in the exercise
of its functions.”” Because seeking solutions is explicitly one of UNHCR’s functions, states
are accordingly specifically committed to assisting the High Commissioner’s work in this
regard.

This straightforward legal argument has potentially profound implications. Yet the
commitment of states to cooperate in the pursuit of solutions cannot be enforced nor is it
robustly monitored. UNHCR actively seeks to increase the number of resettlement slots
each year; and while the number of states taking refugees for resettlement has increased, the
total number resettled each year is but a very small fraction—typically less than one
percent—of the overall number of refugees worldwide. Similarly, over the last decade
refugee returns have declined precipitously while efforts at local integration have largely
stalled. Under both the Statute and the Convention, UNHCR is given authority to supervise
state compliance with their commitments.** It may now be time for it to exercise that
authority in a more active manner to call attention to state responsibility to assist in finding
solutions.

IV. From principle to practice

We have argued that R2S is a legal and moral commitment of state members of the
international protection regime. The next question is how it may be translated from principle
to practice.

A. Of multi-state agreements, old and new

States may take unilateral action to offer solutions to refugees. Naturalization programs, for
instance, require simply the action of a single hosting state. As one example, in 2010
Tanzania began the process of naturalizing more than 160,000 Burundian refugees who had
entered the country in 1972. PDS may also be resolved through exercise of the Convention’s



“cessation clause,” coupled with assistance to refugees returning to their home states and aid
to long-term hosting states for environmental and other rehabilitation efforts.

More frequently, however, R2S will need to be brought to bear as a cooperative
enterprise. A formal model that is frequently invoked is the Comprehensive Plan of Action
(CPA). A CPA is an agreement among hosting states and other states (resettlement and/or
states of origin) to work out solutions ez bloc for displaced persons in a protracted situation.
The most notable, both launched in 1989, have been the plan for Central American refugees
(known by its Spanish initials as CIREFCA), and a CPA for Indo-Chinese refugees.
CIREFCA adopted policies of local integration and return, with development agencies
playing a role.”” Under CIREFCA, more than 110,000 Nicaraguans, Salvadorans, and
Guatemalans voluntarily returned to their countries of origin; thousands more were locally
integrated into countries of asylum.”® The Indo-Chinese CPA focused on resettlement,
return, and prevention of future flows of “boat people.” Under the CPA, a million refugees
were brought to the United States, several hundred thousand resettled in other countries
(China, Canada, Australia, Thailand, and France) and 80,000 returned from refugee camps in
the region to Vietnam.”

In more recent years, these kinds of multi-state agreements (with the participation of
UNHCR and other multilateral institutions) have taken a different form. Rather than
devising a plan that “solves” a refugee situation, states may announce plans to make progress
towards solutions. The shift is important because it is likely to include measures supporting
refugee self-reliance in hosting states based on the recognition that return is not possible in
the short-term. In this way, the work towards solutions merges with new thinking on
moving beyond “care and maintenance” for refugees in protracted situations.

The Nairobi Declaration, signed by the IGAD™ states in 2017, is an important
example of this trend. With its objective to “collectively pursue a comprehensive regional
approach to deliver durable solutions for Somali refugees, whilst maintaining protection and
promoting self-reliance in the countries of asylum,” the Declaration calls for measures, inter
alia, to support the voluntary repatriation of Somali refugees, to respond to drought in the
region (to prevent new forced displacement and to address a significant driver of structural
poverty), and to maintain asylum space. Of particular significance are commitments to
enhance, with the support of the international community, education training and skills
development for refugees to prepare them for gainful employment in host communities and
upon return, and to align domestic laws and policies, including civil documentation, with the
Refugee Convention.”

Crucially, the Declaration also spells out responsibilities of the international
community, particularly development actors and international financial institutions who are
requested to accelerate debt relief and other financial assistance to facilitate development in
Somalia, to provide concessional loans to affected communities, and to “mobilize resources
to promote alternatives to refugee camps and the socioeconomic development for the
mutual benefit of refugees and host communities.” If such resources provide a genuine
stimulus, they could well be transformative. The best example, to our minds, is not
CIREFCA or the CPA but rather the Marshall Plan, which enabled millions of refugees in
war-torn host states like Germany to rebuild their lives not only by strengthening labor
markets but by enabling Germany to rebuild its welfare state. Indeed, Marshall aid is a crucial
precedent not only—perhaps not even mainly—because of the scale of funds involved, but
because of the form such funding took: grants instead of loans; stimulus instead of austerity.

Whether or not voluntary return with safety and dignity can occur in the medium
term to Somalia (and there are disturbing signs that refugees are already being coerced into
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returning prematurely—including as a means to pay off the debts they have incurred as food
rations have been cut),” a kind of proto-solution of local integration can materialize. But it,
too, must be accompanied by development aid—including, crucially, at the macroeconomic
level—mobilized and directed to the benefit of hosting communities as well as refugees, with
the goal for both groups being freedom from want, not (merely) independence from aid.
Here, again, our reasoning is as much functional as it is moral. Such aid is necessary to
incentivize host states to include refugees into their economies and societies, and it is crucial
to ensure that such inclusion means more than inclusion into new forms of deprivation.

We must, however, temper these hopeful remarks with a word of caution. If, as is
currently the case, development aid to the Somalias of the world remains inadequate; if it
continues to come mainly in the form of loans (Somalia, like most host countries, is already
indebted to development institutions); and if those loans come with austerity and
privatization conditions; then such an approach would hardly be a departure from a status
quo that has not prevented one million additional Somalis from being uprooted internally in
recent years, let alone one that could see hundreds of thousands of refugees return to
something other than insecurity and violence. To state this more generally, comprehensive
plans that move in the direction of durable solutions run a risk of reinforcing “responsibility
by proximity” if they focus too narrowly on quasi-integration.”

B. Labor migration and mobility

The “half-way” CPAs just described represent a softening of traditional understandings of
solutions (that they must accomplish durable return to the state of origin or membership in
another state). Once we move away from membership-based assumptions about solutions,
other possibilities open up. So rather than seeing a situation as solved when a refugee is “re-
attached” to a state, one can conceptualize a solution as a state of affairs in which refugee
agency is restored—that is, when refugees and other fleers of necessity can exercise choice
about a place of residence in which to pursue family life and attain economic and social
security. Scholars have approached this understanding by suggesting that labor migration and
mobility could be viable solutions. The idea—which has, as we suggested previous chapters,
some resonance with the Nansen Passport—would be to fashion opportunities for refugees
to move from countries of first asylum to other states to search for and take up employment,
join other family members, or pursue an education. If the right to leave and return to a
country of asylum is protected, then the continued provision of international assistance and
protection for those refugees may become unnecessary.” And importantly, it would be a
step toward transcending “responsibility-by-proximity.”

Indeed, mobility sounds like a radical suggestion only because our thinking is locked
into the idea of a system where a refugee is granted protection in a country of first asylum
and then must be “resettled” elsewhere if he or she seeks to leave (and refugees who depart
a country of first asylum otherwise become “illegal migrants”). But in reality a solution of
mobility asks less of other states—a right for a refugee to enter and take up employment or
go to school or join a family member. It is not a request for membership. It is a “cheaper”
way for a state to meet its R2S responsibilities vis-a-vis that number of refugees who choose
to avail themselves of it, while at the same time contributing to refugee agency and easing
pressure on countries of first asylum.
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V. Counterarguments, and feasibility

In light of the above, we believe that a strong case can be made for the concept of a
responsibility to solve long-term refugee situations. R2S, we have argued, follows from a
general commitment of states to further human rights and the UN Charter and a specific
commitment to support the High Commissioner in seeking solutions for refugees. It is also
entailed by an obligation to ensure that the refugee regime—constructed and implemented
by states—succeeds in its purposes. Recognition of R2S would provide an impulse for
renewed attention to solutions, which could lead to enhanced funding for returns and local
integration as well as more resettlement opportunities. It would also remind us that the
principle of non-refoulement—while a crucial pillar of refugee protection—is not the ultimate
goal of the international refugee regime. That is, the responsibility of the international
community to refugees is not simply to support camps or other arrangements that provide
(endless) temporary assistance to refugees; it is to restore human dignity and agency by
ending the condition of being a refugee. In today’s world of a collapsing protection regime,
there is a collective responsibility to prevent and remedy a looming collective failure.

There are counterarguments that need to be addressed. James Hathaway, has
suggested that a focus on solutions “pathologizes” refugees and may be used to undercut
enforcement of rights under the Refugee Convention:

Thle] very simple notion—that the recognition and honoring of refugee
rights is itself a fully respectable, indeed often quite a desirable response to
involuntary migration—can too easily be eclipsed by the rush to locate and
implement so-called “durable solutions” . . . Rather than propelling refugees
towards some means of ending their stay abroad, the Refugee Convention
emphasizes the right of refugees to take the time they need to decide when
and if they wish to pursue a durable solution.”

We agree with Hathaway on the importance of preserving and fostering support for
rights protected by the Convention, and we appreciate that effective realization of
Convention rights may enhance the opportunities for, and durability of, solutions. We are
also well aware of examples of refugees being forcibly returned in violation of Convention
rights. But refugees trapped in protracted situations—some of which have lasted their entire
lives—are not likely to need additional time to decide if they wish to pursue durable
solutions. Thus we caution against arguments that appear to privilege Convention rights over
the search for solutions when in fact the two pursuits are co-constitutive.

Another counterargument is based on political feasibility. It runs like this: many
members of the international community already think they are doing enough, if not too
much, to help refugees and that they are unlikely to assume any additional responsibilities.
Host states can properly say that they have kept their borders open, provided safety, and
borne substantial burdens; they can further note that refugees often receive more assistance
from the international community than members of the hosting areas, and that if they have
any additional responsibility it would be to their own citizens first. Donor states are likely to
assert that they have provided and continue to provide billions of dollars in assistance each
year, and that nothing in the Convention or other norms of the regime requires them to take
refugees in if they can be safely provided for in countries of asylum.”” They would further
argue that the primary solution for refugee situations is return, so it makes sense to keep
refugees close to home and hardly requires a Marshall Plan for host states. In short, given
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everyone’s recognition of the importance of solutions but lack of progress on providing
them, it appears that the nations of the world have made clear through their actions that
working toward solutions—even in other states—is not perceived to be in their particular
interests. Why, then, should we expect that the identification of a “responsibility”” to do
something about the problem would actually change state behavior?

We are not ready to concede that moral principles have no sway in international
affairs. From climate change to landmines, protection of endangered species and recognition
of the rights of children, states continue to adopt policies that are not based on their
pecuniary or political or near-term interests alone. Our guess is that many of the world’s
policy makers are not aware of the original vision from which the status quo makes such a
tragic departure and that many could be moved to take action—particularly when the
challenges are readily manageable. So identification of the current situation and a careful
explication of relevant norms and principle can, we believe, have an impact.

If we are wrong, and states take actions only in pursuit of narrow and defined state
interests, an appeal can be based on the benefits that would flow from taking up a collective
responsibility to solve. It can be pointed out that donor states may, in the long run, save
money spent from humanitarian funds for long-term “care and maintenance” of refugees.
With the development of comprehensive plans for solutions, hosting states will see their
burdens lessened due to increased repatriations or resettlement of refugees. And, if local
integration is promoted, they will also reap the benefits of including a new workforce in local
and national economies as well as development of local hosting communities.

Additional force could come from linking solutions plans to other kinds of state
interests. Alexander Betts, in analyzing why some comprehensive plans of action have
succeeded (CIREFCA and the Indo-Chinese CPA) and others not (the International
Conference on Assistance to Refugees in Africa (ICARA)), has persuasively argued that it
was UNHCR and the UN system’s recognition of and appeal to “states’ wider interests in
linked areas such as security, peace-building, migration and development” that contributed
to success.” This accords with our reading of the first, and most successful, postwar
responsibility-sharing regime. In the midst of a budding Cold War, resettlement and the
Marshall Plan made sense first and foremost as a way to curry favor with states that might
have otherwise looked to the East for support. Both made sound ideological sense, in
addition to being the right thing to do.”

The entry of Big Development into the displacement field is evidence of one such
“plus” in the current moment. For the development agencies, “[f]orced displacement is
emerging as an important development challenge” and “[t]he best results are likely to be
achieved when humanitarian and development actors work together.”* For the politicians
that run the governments that run the development organizations, other factors may be at
work. The development turn may arise from motivations not very different than those that
led to the creation of camps (and the resulting PDS) in the first place: to actin a
humanitarian fashion toward persons in need while creating institutions and norms that keep
people in places to which they first fled. If the dollars promised are large enough so that
asylum states can show material benefits to their own citizens in hosting communities, the
deal can be sealed.

To no small degree, this is an unhappy place to end up. If ultimately the interests of
states must be appealed to, and the primary interest for donor states today is to put in place
policies of containment, then we are led to the conclusion that new thinking on solutions
will cut against precisely the goals of agency and mobility that we have suggested must be
part of a principled system of international protection. A responsibility to solve will become
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a faith worth fighting for only when it is yoked to a broader critique of the international
refugee regime and a plan of action that moves us beyond a system based on (powerful) state
interests. In previous chapters we have elaborated our own version of that critique. In the
next and concluding chapter, we will bring the various threads of the critique that we have
pursued heretofore; that will be the easy part. Developing a positive program for change,
and a way to accomplish it, will be more difficult.
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